Ser. No.: 09/743,726 

Amdt. dated May 21, 2003 

Reply to Office action of June 21 , 2003 

REMARKS/ARGUMENTS 

This amendment is presented in response to the official action dated May 21, 
2003. The indication in that action that claims 2-4 define patentable subject matter is 
gratefully acknowledged. Remarks regarding specific objections/rejections made in the 
action are presented below. 

Claim Objections 

In the action, claim 5 was objected to because of the occurrence of a period after 
the word "ends" in the middle of the claim. This was the result of a typographical error 
that occurred when the text of claim 5 was amended and presented in applicants 1 
previous response. In preparing that last response, the original text of claim 5 as filed 
was used accidentally, rather than claim 5 as it stood after the preliminary amendment. 
The typographical errors in claim 5 that resulted from that error have now been 
corrected and claim 5 appears as intended and consistent with all previous 
amendments. 

Claim Rejections - 35 U.S.C. §11 2 

In the action, claims 6 and 7 were rejected because the element of an "alignment 
device" did not have a sufficient antecedent basis. Claims 6 and 7 now have been 
corrected to properly introduce that element. Additionally, "alignment device" has been 
re-phrased as "alignment tool" to more closely follow the description of the element in 
the specification at pages 11-12. The intended scope of claims 6 and 7 has not 
changed with this amendment. Reconsideration of the claims is requested. 

Claim Rejections - 35 U.S.C. §102 

In the action, claims 1, 5-8 and 9-11 were rejected as being anticipated by U.S. 
patent nos. 2,761 ,446 (Reed), 4,223,674 (Fluent et al.), and 4,762,51 5 (Grimm). In the 
action, it was remarked that each of the references disclose "pellets and a flexible 
implantable body having a hollow interior configured to receive and retain pellets within 
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the interior after the flexible and plantable body has been implanted within tissue." 
Applicants traverse the rejections because none of the references disclose a flexible 
implantable body as recited in the claims. 

The statement in the action that each of the references disclose a "flexible 
implantable body configured to receive and retain pellets after implantation" is not 
accurate. Each of the cited references is directed to pellet implant guns for inserting 
therapeutic pellets into animal tissue. The pellets are prepackaged in commercially 
available cartridges configured to fit readily into the implant gun. 

Applicants assume that the basis for the claim rejections was that the "cartridge" 
disclosed in each reference was analogous to the "flexible implantable body" recited in 
applicants' claims. However, in each of the references, it is clear that the cartridges that 
hold the pellets remain in the implant gun during the implantation procedure and after 
the pellet is implanted. The cartridge is not disclosed in the references as being 
implanted or being "implantable". The cartridge merely holds the pellets in a convenient 
form for loading into the gun. Also, the cartridge holds the pellets in alignment so that a 
ramrod can be advanced through the cartridge to push a pellet from the gun into a 
hollow needle that has been inserted into the tissue. In each of the devices, the ramrod 
continues to advance the pellet (alone) out of the needle while the device is withdrawn 
from the tissue so that the pellet is left behind. 

In each of the references, the pellet alone is placed in tissue. The disclosed 
cartridge in each of the references is not implantable and is not disclosed as being 
implanted in tissue. A significant aspect of applicants' invention is that an implantable 
device is placed in tissue together with a pellet so that, complimentary therapeutic 
benefits can be experienced from each. Reconsideration of the prior art rejections is 
requested. 

Consideration of Pr viouslv Submitt d Information Disclosur Statem nts 

Applicants request confirmation that information disclosure statements (IDSs) 
filed at the USPTO on December 19, 2002, and on February 24, 2003, have been 
considered by the examiner. Applicants have not received copies of the 1449 forms 
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initialed by the examiner. Attached to this amendment are two pages printed out from 
the USPTO's Patent Application Information Retrieval system (PAIR) indicating that the 
IDSs in question have been received into the file wrapper. If additional evidence that 
the IDSs have been submitted to and received by the PTO is required, the examiner is 
requested to contact the undersigned representative. 

In light of the foregoing amendments and explanatory remarks, reconsideration 
of the claim rejections is requested. 




Reg. No. 39,498 

^IRKPATRICK & LOCKHART LLP 
75 State Street 
Boston, Massachusetts 02109-1808 
Customer No.: 022832 
Tel: 617-261-3100 
Attorneys for Applicants 



Attorney Docket No.: B041 0/7278 
Date: August 21, 2003 
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